MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO.1079/2019(S.B.)

Shri Satish s/o Dattatraya Chandawar,
Aged 60 years, Occu. : Retired,

R/0. Ward No.12, Opp. Indira Convent,
Mul, Tah. : Mul, Dist. : Chandrapur.

Applicant.

Versus

1) The State of Maharashtra,
Through Secretary,
Home Department,
Mantralaya, Mumbai- 32.

2) The Divisional Commissioner, Nagpur
Division, Nagpur.

3) The Collector, Chandrapur.
4) The District Supply Officer, Chandrapur.

5) The Tahsildar, Mul, Dist. : Chandrapur.
Respondents

Shri G.G.Bade, Ld. counsel for the applicant.
Shri V.A.Kulkarni, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 034 August 2022.

JUDGMENT

Judgment is reserved on 29" July, 2022.

Judgment is pronounced on 374 August, 2022.
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Heard Shri G.G.Bade, learned counsel for the applicant and Shri

V.A Kulkarni, learned P.O. for the Respondents.

2. Case of the applicant is as follows.

On 01.07.2011 the applicant joined at Mul on the post of Awwal
Karkoon. He was given charge of Godown Manager. He was served with a
notice dated 14.09.2012 (Annexure A-3) to show cause why an amount of
Rs.17,60,408/- be not recovered from him towards misappropriated
quantity of wheat and rice. The applicant submitted his reply but without
considering the same respondent no.3 passed order dated 29.10.2012
(Annexure A-5) to recover from him amount of Rs.17,60,408/- in lumpsum.
The applicant challenged order dated 29.10.2012 in this Tribunal by filing
0.A.N0.883/2012. By order dated 10.03.2015 (Annexure A-7) said 0.A. was
allowed in the following terms-

In the result, the 0.A. succeeds. It is declared that the
recovery of Rs.17,60,408/- ordered against the applicant
vide order dated 23.10.2012 (A-1, P-10) passed by
respondent no.2 shall be subject to outcome of the
departmental enquiry. Till that time order impugned shall
remain in abeyance. No costs.

The applicant was, in the meantime, served with a chargesheet dated
04.03.2013 (Annexure A-7). In the chargesheet following three charges

were laid-
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AWRM FHaAib 9 - Efd Fedia Al farat JeR Hva fRong aen ssdena

HIR B

SN EAE. AR, A BRBA g INSH FARAMD HA FgUE [Gatich
09/019/2099 URHA BERA 3Ed. W o AR BHABEIA Agetl BHETIHRUI
HAA. A [T AT AR TG ARG fIaR%t AT AR HAA
TG AR A BRACADGFH TS G UG FMteD feraot faciaat AR
HIAAL AV, T HB (Stegarat Heblera Afgalt Yeat AR v e
Bldl. AT (e el Al BRICADSA A0 AL Segl Rao! AUBR, 5T
BRIUICHA A JURI Fetel AE. A Tliet @ R 092 ARlS awmD K.
$-9, ke 9 a 8 a &. M. Rdia Facla FR 7 deElS el W FREER T
B.®ld/ 31/ 361/ WIR/ERY Retid §.6.209R 3w BHATA 3.
TSR =Afsit f@.9¢.§.209 U a1.3-9, uRidre 9 A ¢ a & i, = FRAeR= AR
Bt pd. RAF! A Had ARG [TaRo AR 1 HW & Hereia ae 3E.
e ARAR 13T Fordet a Jaet 58! =i Hgat B Fecital SEEs Hell ST
<L,
JAURIT FHAIH R - ARDI HEAM JALE A GO, U TEE FSUAI HSe
RACH eI THAAER L.

LHADBI &M NG, £ B 3351 LA SERATR B0t q ATHAR 3B
FHAE B A ADI INTE YS! FAMID TSleaot a ol durt
TAGHTHZA Dottt AURTU AEAER e AG! AR ALA FAGIURT & ABT Bt

G S 3R,
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AERICER, AR Aet A BAW 099 T BRI &6 AGAR T3
e wsdeEt Geie 39.92.2099 & Hett 3l dtua g ¢.68.000
frdeat a vdteat a1g 2¢.80.000 frdea 3t vdivat diges 33.00.000 frdea
Gl SAleag! AL MG UeTl B3t IRACTR A SEAETA TG 3B.

1. foteg graet sitteet, dagy et et 92.9.2092 & B ae
TG HA A 33561 AHDIA L1 INGEATCRE Nt IS Dot SR §3.89.
ooo frdeat 3g a ¢.&§.000 Rrdeat digs 3 TR RR.&§.000 fea &
A sAcag Aeler AR Aan okt fgat su.

1. FoTeE Aot IR, dagR Al Tl qURIT UGS Getid 9.9.
R092 A 39.C.209R A FA@EA BN AURAUM Hett SR TGN Gt
HGAMLT UIel &ee AGA 3G, B3.2%.000 fiwieat a diges 1936.39.800
frdeat e Fe et STeTst Al

TS el AST sledalatcet aital Ul JUGHId Bt e 33561 et

IHETAER B 5T 3.
SAWRIT PHAID 3 - A ¢eb dedl Jlelt o B0 d IS dtel d TR fEaA
33 3an,

NS U VR e gob d [Gaht Hett B0 3EeD 3 Al
Zisiena ALfeg gRast iRt a @ sricrregs arRar e a gaen e
S Ry TR AR o FAE BT A Gl d Ceb INEHHAR it o
AR fGa 3R WA LS T A HON-A BACIRIGN A g6 3UTE Bt
TACARE AT feeteet AR PRIGEEAR qearl 3ad §id JE. B
NGB &lTee SUCTE 51 HCAHS T Lo GHEGERIGN ACUARIG! & qabeit
HRA O
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IR URM FAB 9, R T 3 TS A WK B 3, h.oA.E.deE@r
MG FTRUB, A § MU BT HIR A [RITE HAA 3RIA QAR
3EWETE BN S A T NS HAG! ol 3350l L STERIABR. BB
AT 3Tfiep et Wgatiet 3E 3 ez .

By report dated 06.06.2017 (Annexure A-8) the Inquiry Officer held
all three charges to be not proved. The Disciplinary Authority, respondent

no.3 then passed the order dated 29.09.2018 (Annexure A-9) as follows-
TR
9. 3N Freatier, T Rrasinn Twwe oiie®t Fym st.oa.st.demr, aot
EERE® TEHc PRI, HA A A.FaeE agierr, ufdsmwia iRt
AR HA AR A e QTR ez gla e @iafises =
BRI  H.FAYBE-/RRM 2.9/2093/3§9 R.8.3.2093 =M Tl
QR U TSE S Hetel [aeeie Atnige wish SR B0 Ad 3E.
R. oR.oN.2\ dewEr Aiw Freiaa Hretaed 1€.9.99.2092 @ 98.90.2093 31 7d Wiiseed
AR A Detell DIETael AR AL,

3. W FECHR qPeld MLl H.9f/Hal 93/3W@6 Tua/09% /800 1&.93.90.2092

58 HIUAA A E.
Thereafter, respondent no.3 sought permission from respondent no.2
vide letter dated 29.01.2019 to review the order dated 29.09.2018.
Respondent no.2 accorded such permission by letter dated 25.02.2019
(Annexure A-1). This was filed by the order dated 27.09.2019 (Annexure
A-2) which was passed by respondent no.3. Relevant part of order dated

27.09.2009 is as follows.
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3t sensiel Fer uerona . Rt s, swgg e, s g At @id o=
HHIB JRacy/ &l / 31 98 (9)/ BER/YR/09R et 28/02/209% 3Fa AR
Yotfortetol Ol wRawph et 313, =n semena sft.oA.d.dear a fegt gras
Sttt AteTt Jerravhiet el oAt stett. .23/0l9/09% & sht.oA 8t deEar A Al
TOR Nt aid SR UA.TA.EHR, U foteg! gract UG A A4 §oR 3. atopt
TarEt st ey Aol At FelicwaAm,
37) $1.oA. A deEr Al Tae D A, REeTs ARG, TLIHBR =ENiEEe
3 et gam, e dewelt st Jist wartia Bt TR AR THOd
fesxdt et 3. W FricEa fEie 9/03/2092 T SMRAWAM
FERAGRR ITBA 5.9,3¢,R98/- EC S DA @, AEHD &
2R/0%/209¢ T URIA Bl 3G PRAGHR sRIER 313. d HRIH HI0ATd M.
1 32 YEAPRIST HOA SEALAD G
30) sh.oA.S e, unRt fSical Ract st Akt T Bt @, sit.eA s
dQIaR Alett ST YHUNA JFFH STHT Doteil 3. T YHTelet frtgionan et a
TrtgtuEn fstiep a ferietomen wretash dowst 3@, ®Ege fewie ]/0]/09¢
T TR DA IR GRS HOAA Q.
eg! T FFUA S B STALIAST TURHIL et SRA Jetewa L forepd foreret

9. gt Raot fieRt it IR dolen  TRumEm st.oRdtdeEr die
AR TR 3R UM EAGAD AL BRI HeoA 3Tetett 3R,
DB ¢ TGN TFENA BRIAG! HOA A 3. T ¥ YDA TFAL Tt
E. TIEN HOA Il YD YHOel SAeidt DA BR Bt T
3tAch 30f sft. oA 3. AR At FeR IADHA LHEUCU STHI ekt et at Aasat oAt

.5 delaR Jisll LeEl HAAHR B0 d SidR IFhH ST bDel 20 AT AEial JAdad
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SISeht 318, AT UHRIAIE TABH RIS SRACEHSB et STl etett SlEt a Uesare! e
3@ 3R W Bld.

R. #g BH® 2099 R Ao aurth agficer e At &etiw 39/9/099
ol Boll. e} R ftoa. diges 33.00.00 fidea Bt AR 3MESHA 3.
ER g Raet iRt Attt e 92/9/2092 c TGEA: uSdIst Bt
A MeEAER AERlRAN 3neTE Elt. AT NI e AR ASEG
el A §3.R8.00 feFieet o1g @ ¢.&¢ Terelee diges Balt AR NG 3. &
a stferaferaa sR. oA 8. deaR Aieht AR Hett d A BRI TG H.3/092 TR
%.9[d/®41 -93/31.H/LUTH/09R/0¢ 3 Teics 9/03/2092 = iz
Frdemma® 9,3¢,%93/- B LUTEET 15 Rt

3. R 13.39/3/2092 3RRA FAARSD TSAGINA Gt HGAURT INSEHIAA e
el SRACTM 3G AP SR.31.3.3ECH, T THAETE Al AT YR
Tl v 3ett. eiett fsties 9/8/2092 A 39/¢/R09 wiaw wn uRem
B q IEAC AR Hell. IEACTHAT 830.2R frdee a1g a 03§39 e aigs
6aa 99,80,80¢ /- 5. 3.

IR HAiB R d HHAD 3 Al Crdlatvmm Henasl oo 3NE.
Erilamome 3wt Jelet e AwEd AoTAGE 3R, B R
SHEREA AU FABA Jeal dotest 3R 3R 3ng. Rsmwhz Aeselt
SRt Al B Wel TR AR IEAC AG Bel 3. T
THU Aostell Sget dAtepelt Ol smsfia AQ.  enwmEn Aer @
ICEIS FETAHR TR 3@ 3 B o 3@, «ee Rewha
Qevelt BN et AR Deten TxT@Eh Fgda qA@. AR T
AR st seet A 3 Iwiaa fweass T g, Fha A
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yeseeht fotegt gRast ittt dayg aish Sulera Detewn anst 3w a .
el EEd, AEgR et AEgR it =i & SAie gast /fa.d.
[ERi-98  (9)/FMa-9R/09% R.R8/02/09% sm™ fetem
Peiterigiue RawER s 3t egiteerl, dagy gdiemem sneet &
3.

9)  oit.afae samm deEr, Aten FwR ywona At sfavena Ad. @
BRI 3R P.AM/ BEU-2/ RN .8/ w09¢/g§08 st
RR/]/R09¢ = 31eTR (T LA Ad 3106.

) NIk e dear, 3 Aabua sed swcEs &R
Aafawee awEia AsemE HioaE B 2o dea FuR AE. R
JHAE e SRAE el ERABUA! TDH 5.90,50,80¢/- s
Al OBE deER ALDZA aYel BR M@TD M@,  AEBRAl
Sicatteert dagy wiRa smeet &.9f/ wat 93/3t61 9u=/092 /800 f.
R2.90.2092 FRHA T IR IRAGTAR A UTE ITHA
909,§0,80¢ /- PHIHZA WY HRUAEEAA YA ARASRA AlER HRUALA

1dl.

According to the applicant both the impugned orders (Annexures A-1
& A-2) are void ab-initio and hence the same deserve to be quashed and set
aside.
3. Reply of respondents 2 to 4 is at pp.52 to 57. According to them, the
order dated 29.09.2018 (Annexure A-9) was based on a wrong premise, in

fact, the periods of inspection were different, on finding that in these facts
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there was no question of duplication of charges (double jeopardy)
respondent no.3 sought permission for review of order dated 29.09.2018
from respondent no.2, respondent no.2 accorded the same, thereafter
respondent no.3 gave sufficient opportunity of hearing to the applicant and
then proceeded to pass the impugned order dated 27.09.2019 (Annexure
A-2).
4. The Inquiry Officer in his report had held-

IUE Ain e @ gdt feg sfte, dagy srterls s

PHID FAA/BE-2 /3R 2-9/2092/8999, {.39.¢.2092 3= AR
oG faston Aepelt S B0 e, FE SR Joed: AR R Squad
3Metett 3. AT IR Jeiena i Al v et a sl Aid kst

3iclia smeer 2.20.99.2093 Ash uRta HRoa 3nen. e el Aot
forach gt 9339 Fiela Fr §.8 (3)(3) FAR TR WM FRAH A
At T8, AP AR ez gl .

AR F.2 : XA AR Agd ALBeElieR, TR Ji dricRia =

HHID ALA/FRI-2/WRM -9/2092/800, 1.39.¢.2092 3T WA R
3qWIA MNET 3. Al ARUER TR Afet Rien Setel 312, e femi
Aepelt Frenact gidest 989 #ielet Fr@ £.9 (3)(3) TR WUl fEsad
Bl Ad STEL.

el SMBHORA 3l T Bl ABA. AW JATAA AR B b et
TAHH B. 99,50,80¢ /- T LT B! INGEA Bt HA § BIUTETE TCRIRARS
@l Tas! Al AGT INGEHIA Hal Bl A DIUCE! AHDBR FENETRE &G
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T Bt Al .32, AASH Aietl ABeFaSa AR Fed 3. D
e[l STHRIAHR et Bieg gid st

AR $.3 : AR IR Adtea aRidne 3 #elid 31.%. ¢ A 99 Rt HFOERE
ARd. A ARUEEA ez Feler 9 a 3 a sifaRaa Fefter A=t wEa
TSt AL a feromott @t ¢ @ W 99 &t BT 3iRe 2099 d s 2099 =
Hlctaelidic 3MEa. g BRI idd Ha ARt Gawia diwel uwa

$/92 FAR BRATE HUAA 3Tell. Al R gl ddtcid T THeet (8/92)

SRelt FeEAl. AT YHRINA AR A a2 Sl 3TN TRl H5a (18T Fetett
3. AEHSB eh Awel Fre@et gxitet 99%9 d s &.8 (3)(3) AR
U SRR sl Bl Ad M@ =AFHS Aed R [He8 gid A

5. The Disciplinary Authority, in order dated 29.09.2018 (Annexure A-

9) had held-
Aepelt iR, dogy et Aepelt Qo w1 T i 96.08.2090
3 Aepell IEA AW BRACRIA AR DHell. Albel EBRt A Ea
3Maciiehat Bel A JAR! ot 0. 8. AR AaR AR 3Hietel ANRY g i
oseza sngdia sl diwett uww 5.8/ 92 At amiuich ddida sea s
AR Atepelt Feund €.20.99.2093 st 3ifc 6L TRIA v STt 3B,
e faetel Aeelt Frremact gedtet 9%%9 A et £.¢ (3)(3) TR vad
SR st B Ad TR IR [z Fid AE A oG Bet 3.
Jaa Aepelt sitdeeRt At dtebelt sEaEia reruiel FeaAa sRteE st
TR & deEr, Jien el dweliqa dweiaa s Frkma deaem st
Sicatire, JEgg JEHEHEATm: 3R TR Had 313
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6. In his rejoinder the applicant has assailed following contentions
raised by respondents 2 to 4 in para 6 of their reply which read as under-

The then District Supply Officer, Chandrapur, after
going through the findings arrived at by the Enquiry Officer,
submitted the proposal vide its letter dated 26.11.2018 to
review the finding of Enquiry Officer as there is no
repetition of charges. The period and dates of inspections
are different. The Divisional Commissioner, Nagpur Division
after verifying the fact granted the permission to review the

findings of Enquiry Officer.

Objection to the aforequoted para raised by the applicant is
articulated in para 3 of the rejoinder which reads as under-

The Department filed the Reply to contention raised by
the applicant. It is pertinent to note here that in Para No.6 it
is contended by the Department, that District Supply Officer,
Chandrapur after going through the findings arrived by the
Inquiry Officer, submitted the Proposal vide letter dated
26/11/2018, for the purpose of Reviewing the finding of
inquiry. It is further pertinent to note here, that the District
Supply Officer, Chandrapur being subordinate to Collector,
Chandrapur has no authority to seek Review of earlier order
passed by the Collector, Chandrapur, therefore there was no
reason for the said Authority to seek Review, specially when
the superior authority has discharged, the present

applicant.
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Order dated 27.09.2019 (Annexure A-2) reveals the chronology

which is as follows-

3t senswelt eg graet s, dagy @ish @i wema ®.qf/®a
93/AFJUATA/R09¢/9¢q [TRE/99/09¢ TR W FEER &
RR/0R/R09¢ 1A 3R YAiclehal HTAR UM AR del. AR YHIA
AR fasaedt Stctett Y Stogt Yeblcltet G aurAviian f&stics a sretasdt
NG SRR T DR a Afdcienat oA fsiclt dett.

31t sl JR gesena A el sgEd, STeTgR faetet, Aoy it
i U HHAD GRao/ =t / a1 98 (9)/ BE/9R/09R fdtiss 8/0R/09%
3ET MR YGHreT HRoereht warph Rl sug.

7. Communication dated 25.02.2019 (Annexure A-1) also mentions the

same chronology as under-

faReed Bomtarad Ad o, sit.oH. AR g IS TaRUD
qEtc TR, et A HERA A, MG AT o ST Tt 3T
JCAE DD UHHR] DA el Tl Jaond Qo desedt
Brepuien e Age MU FRCAER ANHTFA HIAM 3! Gatiss 2R.08.
R09¢ 3T TRIA HIA 3Tt 3. AMHTN [Slegt GRaet e, Iagy Atst
SuRRIA Hetce TEiad AR CAR GRoRIGT HRUEEA oG AEleds! [&eich
RR.0%.209¢ T IR YRAGRIGT HI URAUER ST 3mUw Akt

TEa feictt dett 3.
AR 3R 313 @i 2R.0%.209¢ A Gelerizm wevendt WER

RATER 20T Ad 3TE.
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These details would show that the D.S.0. forwarded the

proposal for review to respondent no.3, respondent no.3 thought it fit to
forward the proposal to respondent no.2 who then accorded sanction to
review the order dated 29.09.2018 (Annexure A -9). Thus, it is clear that
review was not sought by the D.S.0. but by respondent no.3, the
Disciplinary Authority.
8. Next question which arises is whether respondent no.3 could have
reviewed the order dated 27.09.2018 and whether respondent no.2 could
have accorded permission to respondent no.3 to do so. These questions go
to the root of the matter. Rule 25-A of the M.C.S. (Discipline and Appeal)
Rules, 1979 provides for review. It states -

25-A. Review.- The Governor may, at any time, either
on his own motion or otherwise, review any order passed
under these rules, when any new material or evidence which
could not be produced or was not available at the time of
passing the order under review and which has the effect of
changing the nature of the case, has come or has been
brought, to his notice :

Provided that, no order imposing or enhancing any
penalty shall be made by the Governor unless the
Government servant concerned has been given a reasonable
opportunity of making a representation against the penalty
proposed, or where it is proposed to impose any of the major
penalties specified in Rule 5 or to enhance the minor penalty
imposed by the order sought to be reviewed to any of the

0.A.N0.1079/2021
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major penalties and if an inquiry under Rule 8 has not
already been held in the case, no such penalty shall be
imposed except after an inquiry in the manner laid down in
Rule 8, subject to the provision of Rule 13, and except after
consultation with the Commission where such consultation

is necessary.

This Rule shows that the powers created thereunder vest in the
Governor. Such powers, therefore, could not have been exercised by
respondent no.3. Respondent no.2 could not have accorded permission to
respondent no.3 to exercise the powers which did not vest in him,
respondent no.3. Assuming that such powers were exercisable by
respondent no.3, it will have to be held that the exercise in the instant case
was not in terms of Rule 25-A. Such exercise can be resorted to only when
any new material or evidence which could not be produced or was not
available at the time of passing the order under review, and which has the
effect of changing the nature of the case, has come or has been brought, to
the notice of the competent authority. In the instant case review was
sought on the ground that there was no question of double jeopardy as was
initially held by the Inquiry Officer as well as the Disciplinary Authority i.e.
respondent no.3 since the periods covered by the earlier inquiry and the
subsequently held inquiry were different. It cannot be said that the

material or evidence on which aforementioned conclusion was based was
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either new or it could not be produced or was not available. Viewed from
this angle also the order passed in review (Annexure A-2) cannot be
sustained. It would follow that the earlier orders dated 29.10.2012
(Annexure A-5) and 25.02.2019 (Annexure A-1) which led to the order
dated 27.09.2019 also cannot be sustained. Hence, the order.

ORDER

The application is allowed in terms of prayer Clause (i) with no order

as to costs.

(M.A.Lovekar)
Member (])
Dated - 03/08/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (]) .
Judgment signed on , 03/08/2022.

and pronounced on

Uploaded on : 03/08/2022.
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